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SONGSAN SEEJAMRAJ : PROBLEMS CONCERNING APPLICATION OF
CONFLICT OF LAWS ACT, B.E. 2481 (1938) FOR THE DETERMINATION OF LEGAL
PARENTHOOD OF CHILDREN BORN VIA SURROGACY. ADVISORY COMMITTEE:

AWNRUMPA WAIYAMUK, 2022.

This documentary research examines the state of legal problems that may arise from
disputes before Thai courts regarding the legal parenthood of a child born out of surrogacy in
cases with foreign elements. The findings reveal that Thai substantive law clearly states that
lawful husband and wife intending to have a child shall be the legal parents of the child born out
of surrogacy, whereas the application of the Conflict-of-Laws Rules Act, B.E. 2481 may lead to
the application of foreign substantive law denying legal parenthood of the intending parents even
in cases where legal surrogacy according to Thai law are involved. To alleviate such effects, this
study suggests the use of various mechanisms of Conflict-of-Laws Rules, such as renvoi, or
international public order exception to limit the effects of the application of such foreign law in
Thai courts. Moreover, the Conflict-of-Laws Rules should be amended to contain specific

provisions for the issue of legal parenthood of children born out of surrogacy.
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" South Australia’s Surrogacy Act 2019 Part 2-8 “The presumptions and other rules as to the parentage of a
child under the Family Relationships Act 1975 continue to apply to a child born as a result of a surrogacy
arrangement until such time as the Court makes an order or orders as to parentage of the child under Part 4.”
" The Family Code of Russian Federation. Article 51-4. “Married persons who have given their consent in
written form to the artificial fertilization or to the implantation of the embryo, shall be written down in the
Register of Births if a child is born as a result of the application of these methods, as this child's parents.

The married persons who have given their consent in written form to the implantation of an embryo in another
woman for bearing it, may be written down as the child's parents only with the consent of the woman who has

given birth to the child (of the surrogate mother).”

" Children’s Act 2005. Section 297. Effect of surrogate motherhood agreement on status of child.—

(1) The effect of a valid surrogate motherhood agreement is that—
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(a) any child born of a surrogate mother in accordance with the agreement is for all purposes the child of the
commissioning parent or parents from the moment of the birth of the child concerned;

(b) the surrogate mother is obliged to hand the child over to the commissioning parent or parents as soon as is
reasonably possible after the birth;

(c) the surrogate mother or her husband, partner or relatives has no rights of parenthood or care of the child;
SF amily Code of Ukraine. Article 123.. Establishing Maternal and Paternal Affiliation in Case of Medically
Assisted Procreation and Ovum Implantation

..

2. If an ovum conceived by the spouses is implanted to another woman, the spouses shall be the parents of the
child.

' The Surrogacy (Regulation) Act, 2021. 8. A child born out of surrogacy procedure, shall be deemed to be a
biological child of the intending couple or intending woman and the said child shall be entitled to all the rights

and privileges available to a natural child under any law for time being in force.
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